Jan De Groof - Gracienne Lavwers (eds.)

NO PERSON SHALL BE DENIED
THE RIGHT TO EDUCATION

THE INFLUENCE OF THE CUROPEAN CONVENTION
ON HUMAN RIGHTS ON THE RIGHT TO EDUCATION
AND RIGHTS IN EDUCATION



TABLE OF CONTENTS




PART1I

CASE-LAW ANALYSES ON THE RIGHT TO EDUCATION AND RIGHTS IN
EDUCATION UNDER THE EUROPEAN CONVENTION ON HUMAN RIGHTS .. ... .15

SUMMARY OF KEY~-CASES OF THE ECiHR IN THE EDUCATIONAL FIELD... ........37
OVERVIEW OF KEY-CASES OF THE ECTHR IN THE EDUCATIONAL FIELD. .. ..........6]1
TABLES OF RATIFICATION OF THE ECHR AND PROTOCOLS. ... ... .. ccv e v 65
LIST OF RESERVATIONS AND DECLARATIONS MADE WITH RESPECT TO

ARTICLE 2 OF THE PROTOCOL TO THE CONVENTION FOR THE PROTECTION
OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS ... oo s oo i 7S

PARTH
1 EDUCATIONAL RIGHTS IN ALBANIA.... . . .. e v oo e ovionnen 83
2 LE DROIT A L’ INSTRUCTION EN PRINCIPAUTE D’ANDORRE .. ... ... ... 105

3 THE IMPACT OF THE ECHR ON RIGHTS IN AND RIGHTS TO

4 THE IMPACT OF THE ECHR ON RIGHTS IN AND TO EDUCATION
WITHIN THE FLEMISH COMMUNITY OF BELGIUM. ... cooow o oo oo 133

5 THE IMPACT OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS
ON THE RIGHT TO AND RIGHTS IN EDUCATION IN BULGARIA ... .......... oo 159

6 EDUCATIONAL RIGHTS IN THE CZECH REPUBLIC... o oo 167



7 EDUCATIONAL RIGHTS IN DENMARK . ... oo oo oo e e

8 THE IMPACT OF THE ECHR ON RIGHTS IN AND TO EDUCATION

IN ESTONIA i s it i oLty a3 o 0

O IMPACT OF INTERNATIONAL HUMAN RIGHTS STANDARDS ON RIGHTS IN

10 LA CONVENTION EUROPEENNE DES DROITS DE L’HOMME ET

DROIT DE L’EDUCATION EN FRANCE ..o oo oo oo o o

11 DAS RECHT AUF BILDUNG UND DIE EUROPAISCHE
MENSCHENRECHTSKONVENTION - EIN UBERBLICK UBER DIE

12 DEMOCRACY WORKS BETTER FOR SOME: NON-EQUAL RIGHT

13 EDUCATIONAL RIGHTSINICELAND ... ... oo vt s

14 EDUCATIONAL RIGHTS IN TTALY ..o o oo oo o e e e e

15 EDUCATIONAL RIGHTS IN LATVIA oo o oo i

16 EDUCATIONAL RIGHTSIN LITHUANIA. . . . . oo

17 THE EUROPEAN CONVENTION ON HUMAN RIGHTS AND

18 IMPACT OF THE ECHR ON RIGHTS IN AND TO EDUCATION IN NORWAY ...

19 EDUCATION AND HUMAN RIGHTS IN POLAND ... . oot e e

20 THE IMPACT OF THE ECHR ON THE RIGHT TO EDUCATION

21 THE RIGHT TO EDUCATION AND RIGHTS IN EDUCATION

183

209

e 229

255

267

277

. 295

313

329

345

369

387

407

421

.. 431



22 THE IMPACT OF THE ECHR ON EDUCATIONAL RIGHTS IN

23 EUROPEAN CONVENTION OF HUMAN RIGHTS AND THE RIGHT TO

24 EDUCATIONAL RIGHTS INSLOVENTA . oo e s e e e e

25 THE IMPACT OF THE ECHR ON THE RIGHT TO EDUCATION AND

26 EDUCATIONAL RIGHTS IN SWEDEN .. ..o oo o oo e oo o

27 THE IMPACT OF THE ECHR ON RIGHTS IN AND TO

28 EDUCATION AND HUMAN RIGHTS IN GREAT BRITAIN ... oo

29 THE RIGHT TO EDUCATION IN A DIVIDED SOCIETY:

30 THE IMPACT OF THE ECHR ON RIGHTS IN AND TO EDUCATION

PART 111

CONCLUDING REMARKS ... ... ..........

451

463

481

497

313

529

551

575

591

..607

619



DETAILED CONTENTS




PREFACE s ‘
ABOUI THE EUROPEAN ASSOCIAIION FOR EDUCAIION LAW AND Poucy

BackGROUND: REORGANISATION OF THE EDUCATIONAL SECTOR IN EUROPE ... .........
THE AREAS AND THEMES OF INTEREST OF THE ASSOCIATION. ... o voeivs  eioie a1
INDEPENDENT EXPERTISE OF THE ASS‘OCIATION..M
THE AIM OF THE ASSOCIATION ..

THE IMPORTANCE OF THE WORK OF THE ASSOCIA TION

N

U C

FOREWORD oo v ot oo o et e i e et e ot e e e et e
ACKNOWIEDGEMENT .. - oove e oveesen o aieea e i e et e i 00 D

% N

PART I

CASE-LAW ANALYSES ON THE RIGHT TO EDUCATION AND RIGHTS IN

EDUCATION UNDER THE EUROPEAN CONVENTION ON HUMAN RIGHTS ..........I5
PREILIMINARY REMARK: DEFINITIONS .. . or oo i owiviinn oonn o evsinnns o ovvnn e 47
EDUCATION AND TEACHING ... e et e i LT
PHIIOSOPHICAL CON‘VICTIONS R SRR 4
1. THE REIATIONSHIP OF THE FIRSI SENIENCE OF ARIIC]_E 2 OF PROIOCOI I
orf 1HE ECHR, THE SECOND SENTIENCE OF ARTICLE 2. OF PROTOCOL I OF

1HE ECHR aAnD o1HER ARTICLES OF THE ECHR .. e e s v A 8
2., FIRST SENTENCE OF ARTICLE 2 OF PROTOCOL I OF THE ECI—IR
1HE RiGHT 10 EDUCATION OF THOSE RECEIVING EDUCATION .. S 19

2.1. THE RIGHT TOQ RECEIVE EDUCATION AND TO AVAIL THEMSEIVES OF THE MEANS OF
INSTRUCTION EXISTING AT A GIVEN TIME .. .ot o ovins oo o v 00 20
2.2, THE RIGHT TO PROVIDE EDUCATION .. 022
3. SECOND $ENTENCE OF ARIICIE 2 OF PROIOCOI 1 OF THE ECHR

THE ROLE OF THE STATE AND THE RIGHTS OF THE PARENTS .ooovve oo s 23
3.1. PROHIBITION OF INSTRUCTION AIMING AT INDOCTRINATION ...« vvvevee o 24

3.2. INSTRUCTION NOT AIMING AT INDOCTRINATION BUT NEVERTHELESS
AFFECTING THE RIGHTS OF THE PARENTS ... . ooerei et oot o i 2D
4. HFOREIGNERS . et 29
4.1, ADMHTANCE TO A CONTRACTING STATE . g e v D
4.2, REFUSAL OF AN EXTENSION OF A STAY PERMIT .. SO e 29
4.3. EDUCATIONAL RIGHTS OF FOREIGNERS WHO RESIDE LAWFULLY IN STATES..‘ .30
4.4. EDUCATIONAL RIGHTS OF A FOREIGNER WITHOUT A RESIDENT PERMIT .. ... oo 30
6. CUSTODY AND EDUCATION .. «ovovioes oot oot o sve - tone s ooissniin s os oo o o0 32



SUMMARY OF KEY-CASES OF THE EC1HR IN THE EDUCATIONAL FIEED . .......... ..

ACCESS 70O EDUCATION AND PRIVAIE EDUCATIONAL INSTITUIIONS AND
RECOGNITION OF STUDIES. . covvrvirns e on o
DISCRIMINATION oo o eoees i et e et o e

DIRESS-CODE 1 oo it oo i ot e i o ettt ot e e e et e e
RETIGIOUS INSTRUGCTION oo iviie oo oo e o et s s s vt s i et e 1o o
SEX AND HEATTH EDUCATION 1ous it oo oo i s o oo s it o vt + ot vt s 2 vt e

.54
57

CUSTODY o oo e e e oo e e e e e e e

CORPORAL PUNISHMENT .. 0 cvoiin oo oeesin

OVERVIEW OF KEY-CASES OF THE EC1HR IN THE EDUCATIONAL FIELD ... . .......

OVERVIEW OF KEY-CASES .

TABLES OF RATTFICATION OF THE ECHR AND PROTOCOLS. ... ... i o

LIST OF RESERVATIONS AND DECLARATIONS MADE WITH RESPECT TO
ARTICLE 2 OF THE PROTOCOL TO THE CONVENTION FOR THE PROTECTION

OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS ... .. ... i e

AZERBAIJAN ... v e,
BULGARIA ... vvvevnr.
GEORGIA oo oo s e s v e

TR BT AN Lo e e e e
MALTA oo o

MOLDOVA .. i o e

RomaNia ... .. oL

TURKEY .. vt

UNITED KINGDOM ..ot s

PART 11

1 EDUCATIONAL RIGHTS IN ALBANIA (N. MIT4, A. ANASTASD) ... oo o
.85

85
.86
.87
88
v 88
.88

An OvERVIEW OF THE EDUCATIONAT SYSTEM IN ALBANIA.
THE STRUCTURE OF THE EDUCATIONAL SYSTEM . ... .o . oo i oo v
Mujor EpvucaTionar ISSUES ..

A Hisroricar OVERVIEW OF THE R[GHT 70 EDUCATJON ( 1953 I 990)

Mamv Isstes AND DEpATES OoN Hunian RicuTS Iv AIBANIA BEYOND 1 .9905 o

1. IMPLEMENTATION MECHANISMS OF THE BCHR .0 e e
1.1. RaTrrrcaTion oF 7HE ECHR

1.2. THE RicHT 70 EDUCATION AS A PUNDAMENTAL CONS TITUTIONAL RIGHI

1.3, 1HE ECHR AND AIBANIAN L EGISIATION . . ‘
1.4. THE IMPLEMENTATION OF ECHR IN THE DOMEST]C [EGISIATIVE S YSTEM .
1.5. ANarysis OF GOODNESS OF FIT OF DOMESTIC I EGISLATION WITH THE

37

39
.43
46

50

52

61
.62

65

75
4
o7
L T7

77
o T8
e /8

.78
o 78
79

79

83

.89

o ‘.._90
.90



Huntan RicaTs SANCTIONED BY THE ECHR v THE ALBANIAN
Court OF Law . s

1.6. GUARANTEES OF THE Appuca TION OF E C’HR BY THE
ConsTITUTIONAL COURT

2. AN ANALYSIS OF THE IMPACT OF ARTICIE 2 OF THE FIRST PROTOCOL AND
ARTICIES 3, 8, 9, 10, 14 OF ECHR RecarpiNe 1HE RicHt 10 EDUCATION ON
DoMEesTIC LEGISLATION AND PRACTICE .

2.1, EDUCATION AS A HUMNRIGHI ‘

2.2. EQuALITY IN EDUCATION AND ADMISSION POIICIES

2.3. PARENTAI OBLIGATION ...... ...

2.4. STATE OBLIGATION ...
3. EDUCATIONAL P1URALISM . e
4. Tue Rigur 10 ReLicious EDUCAIION AND FREEDOM OF RELIGION IN

ScHOOLS IN THE CURRENT LEGISIATION .o o vvvie e e

5. TrE RicHT 10 EDUCATION OF NATIONAL MINORITIES . i i
6. AUTONOMY OF THE UNIVERSITIES AND ACADEMIC FREEDOM . ..ooo oo o0

7. SEX AND HEALTH EDUCATION .. oovi v i i e s
.98

8. Corrorar PUNISHMENT .

9. CONCLUDING SUMMARY ..o v vt ot oo s i o oo e o

2 LE DROIT A L’ INSTRUCTION EN PRINCIPAUTE D’ANDORRE (P. VILANOVA) ...
107

INTRODUGCTION oot et ie v

1. LA CONVENIION EUROPXENNE DE§ DROITS DE 1’HOMME ET 1E DROII INTERNE .
110

111

2. LE DROIT A I’ EDUCATION o0ttt o it e oo e et i
3. LA 11BERTE DE CREATION D ETABLISSEMENTS D'ENSEIGNEMENT ... . oo

4. Autres arTictes DU CEDH .o

Sy CCONCLUSION .. . o oo 1 4ot eie oot ot e o et b a0 4 e o i

3 THE IMPACT OF THE ECHR ON RIGHIS IN AND RIGHTS TO

EDUCATION IN AUSTRIA (W. BERKa) . .
1. THE AUuSTRIAN EDUCATION SYSIEM
2. THE IMPIEMENTATION OF THE ECI—IR IN AUSIRIA
3. THE mMpacT oF THE RigHT 10 EDUCATION

3.1, PRACTISE OF THE COURTS. .
3.2. REFERENCES TO THE RIGHT TO EDUCATION IN LEGAL WRITING .
3.3. IMPACTS ON LEGISLATION.. e

4. Otner Human Rigais (RigH1s v EDUCAHON)

5. CONCIUSIONS . . ...

4 THE IMPACT OF THE ECHR ON RIGHTS IN AND TO EDUCATION

WITHIN THE FLEMISH COMMUNITY OF BELGIUM (J. DE GROOF, G. LAUWERS) ..
THE DISIRIBUTION OF RESPONSIBILITIES IN THE FEDERAL STATE BELGIUM. ..o v
1. IMPLEMENTATION MECHANISMS OF THE ECHR 1N BELGIUM .. v v

.91

.92

92
92
93

.94

.94

o4

.95
.96
.97

98

99

105

109

L 112

112

117
119
.. 120
e 121
122
Lo 124
L. 125
126

. 128

133
135
135



2. THE KEY PRINCIPIES IN THE FremisH COMMUNITY: FREE CHOICE OF SCHOOI,
EDUCATIONAL FREEDOM, EQUALITY . ouovvr s e ainn i aneinns e oo n 136
2.2, CASE LAW .. o oo st i o s e+t e i oo o 39

3. THE RIGHT OF EQUAL ACCESS 10O THE EXISTING EDUCATIONAL FACILITIES:
IHE RIGHT TO BE REGISIERED IN THE SCHOOL OF ONE'S CHOICE. .o.ovvvuvan irs 142
4. MEASURES AIMED AT PROMOTING THE INTEGRATION OF SPECIFIC GROUPS. ......... 145
4.1, SICK AND HANDICAPPED PUPILS ....o..covove v en oo enisn s v i o 145
4.2.. IMMIGRANT AND NOMAD CHILDREN . ...ove. e oo e ivs st s oo e s 146
5. RESPECT FOR RELIGIOUS AND PHILOSOPHICAL CONVICTIONS IN CURRICUILA . . ... 148
§.1. RELIGIOUS INSTRUCTION ... ... oooooe v oo e e vanie e i wvaonens v 0 148
5.2, SEX AND HEAITH EDUCATION . ..o\ oo e eee oo v oven 149
5.3. CORPORAL PUNISHMENT . ............ e e 150
§.4. THE USE OF I ANGUAGES INEDUCATION B SRR 51/,
6. CONCLUSION s e oA

5 THE IMPACT OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS

ON THE RIGHT TO AND RIGHTS IN EDUCATION IN BULGARIA (L. Yoswrov). ... 159
INTRODUCTION .. e 161

I. IMPIEMENIAIION OF THE ECHR e e e 16T
2. Tue RicHT 10 AND RIGHTS IN EDUCAIION v 161

2.1. CHILDREN WITH SPECIAL EDUCATIONAL NEEDS AND/OR WITH
CHRONIC IDISEASES .. . v 162

2.2, THE RIGHT TO AND THE R[GHTS N EDUCA TION OF CHIIDREN FROM

ETHNIC MINORITIES ... vt i, e i 0 103
3. HuMman RicH1s EDUCAIION IN BUIGARIAN SCHOOIS AND UNIVERSIIIES . 164

6 EDUCATIONAL RIGHTS IN THE CZECH REPUBLIC (P. Katzova) ... o 167
PRELIMINARY REMARKS: THE LEGAL BASE OF PROVISION OF EDUCATION

i~ tHE CzecH Rerusiic . N . e, 169
1. IMPIEMENTATIION MECHANISMS OF THE ECHR IN THE CZECH REPUBLIC o170

1.1. PERIOD FROM 1 JANUARY 1993 70 31 Mar2002 ................ . e A 71
1.2, PERIOD FROM 1 JUNE 2002, ... .. v e s i o 172

2. THE RIGHT 170 EDUCATION.. s . R 76
2.1. THE RIGHT OF EQUAL ACCESS TO THFE EXISTING EDUCATIONAL FACILITIES . ... 173

2.2, THE RIGHT TO PROVIDE EDUCATION . ... coviioviiiis oo vieionecnerin e A 77
3, RETIGIOUS INSTRUCTION . oot i o i e et s o 178
4. SEX AND HEALTH EDUCATION IN SCHOOLS .. . ovoeoie s cnie e onn o A 79
5. CORPORAL PUNISHMENT ... oot o oo it ani v o 179
6. EDUCATIONAL RIGHTS OF NATIONAL MINORITIES ..ooovoovi e vas v oo v 179
7. CONCLUSIONS . oo i e e i .. 180




7 EDUCATIONAL RIGHTS IN DENMARK (O. Kvep, C. RiNGsMOsE, K. BALTZER) ....
PRELIMINARY REMARKS: T HE DANISH EDUCAIION SYSTEM .ot ieen i

1. IMPIEMENTATION MECHANISMS OF THE ECHR v DENMARK.. . .. i
. 185

oo 185
o 186
. 188

2, THE RIGHI 10 EDUCAIION. .
2.1 INTRODUCTION . . SR
2.2, {HE DEVELOPMEN’I OF ED UCATION IN DENM
2.3. THE “FOIKESKOLE" e o
2.4. {THE PARENTS’PERSPEC TIVE - REWEW' OF THE COMNTION ON
Human RiGHTS ‘
2.5, THE CHILD'S PERSPECTIVE - REWEW OF THE CONVENTION ON
Human RIGHTs ..
2.6. AburT EDU@IJONAND 1 8—2] YEAR OLDS WITH SPECIAI
EDUCATIONAL NEEDS .
2.7. ADULTS IV SPECIAL NEED.S EDUCATION N DENﬁMRK R[GHTS
IN EDUCATION .. ‘
2.8 ADULTS IN SPECMZ NEEDS EDUCATION R[GHTS 10 EDUCATION RIGHTS
v Epvcarion . .
3. THE RIGHT 10 PROVIDE EDUCATION . oo
4, RELIGIOUS INSTRUCTION ..o o e

5. CORPORAL PUNISHMENT ... ...
6. SEX AND HEALTH EDUCATION .. .. .. . ..
7. CONCLUDING REMARKS . . oo v oo

8 THE IMPACT OF THE ECHR ON RIGHTS IN AND TO EDUCATION
IN ESTONIA (J. GINTER, J. GINTER) oo oo o i

THE FSTONIAN EDUCATIONAL SYSTEM ovvn tivint i an vns i oo o s te s e

PRE-PRIMARY EDUCATION....
CHIIDCARE INSTITUTIONS ..
FOUNDATION AND EDUCATION LICENCE ..
BASIC AND SECONDARY EDUCATION . . .. v o e

THE MAIN FORM OF STUDY AT THE BASIC LEVEL .. v ovosivine s i et oinin o
. 213

214
215
216
w217

SECONDARY EDUCATION. . oot
Purirs .. B
HIGHER EDUCATION. ..
ADULT EDUCATION . . TRRTTRRRT -
1. THE ECHR IMPLEMENTAIION MECHANISMS ..0oin vreees i o o
2. THE IMPACT OF THE RIGHT IO EDUCATION IN A_RIICIE 2 OF THE PIRSI

PrROTOCOL WITHIN DOMESIIC COURLS AND THE LEGISLATION ..« oovive e o
218

- 220
3 THE RIGHT 1O PROVIDE EDUCATION (INDEPENDENI NON-SIATE SCI—IOOIS). 223
o224

. 224
224

225

2.1, LEGISIATION . . R
2.2, LANGUAGE OF ACQUISITION OF EDUCATION ...

4. RiGHTS OF T1HE PARENTS.. .
4.1 . REIIGIOUS INSTRUCTION IN STATE SCHOQES ..

4.2 SEX AND HEAL TH EDUCATION .. ...\ cooe cou v oos oo i i s o

4.3. CORPORAL PUNISHMENT . ...

183
185
185

191
194
. 197
... 198

. 200
w200
201

201
..203
..206

o 209
211
211
211
. 212

212

213

218



O IMPACT OF INTERNATIONAL HUMAN RIGHTS STANDARDS ON RIGHTS IN

AND TO EDUCATION IN FINLAND (P. GYNTHER) ... oo s v v 229
1. GENEraL OVERVIEW OF THE EpDUCATION SysTEM IN FiNtanD oo 231
2. CURRENT DEBATES AND Ky HuMAN RIGHTS ISSUES oo 234

3. THE ImpacT OF INTERNATIONAT HUMAN RicHTS NORMS IN THE
EpucarioNn Law oF FINTIAND .. e e et e e 239
4. ImpacT oF THE ECHR oN R_'[GHIS IN EDUCAIION FUIURE PROSPECIS o 244

5. BY WAY OF CONCLUSION . .. oot oo e 248

10 1.A CONVENTION EUROPEENNE DES DROITS DE L’HOMME ET

DROIT DE L’EDUCATION EN FRANCE (A. LEGRAND) ... ... . oo s v o 255

INTRODUCTION o s oo oo e et e et et et i 0 25T
1. LA CONVENTION FUROPEENNE DES DROITS DE L HOMME EI LE DROIT INTERNE..257

2. LE DROIT D’ACCES A L'INSTRUCTION ... o ot e o e oo v i 208
3. L INSTRUCTION RELIGIEUSE . .oooie wovoveia ot oo it v i e oo 209
4. LES CHATIMENTS CORPORELS oo o oo e i o e o 00 299
5. INFORMAIION SUR LA SEXUALITE .. .. oo on o e e i 0 299
6. AUTRES ARTICLES DU CEDH .. i o e i 00 260
7, CONCLUSION .00\ oot ooty ot e v o an e a0 261

11 DAS RECHT AUF BILDUNG UND DIE EUROPAISCHE
MENSCHENRECHTSKONVENTION - EIN UBERBLICK UBER DIE
DEUTSCHE SITUATION (H. AveNarius, H-P. Fussgi, L RICHIER) . ... ... ... 267
1. GRUNDRECHTE UND BIIDUNG oo oo s e it et s 209
2. Das REcHT AUF BILDUNG IM DEUTSCHEN RECHISSYSIEM e 270
2 1. GRUNDGESETZIICHE VORGABEN . v ooos v e e v 270
2.2. LANDESRECHTIICHE BES‘TIMMUNGEN‘.‘..‘.. e e i 272
2.3. BUNDESGESETZLICHE REGELUNGEN ... ..o e i e oo s 272
3. Die EUrROPAISCHE MENSCHENRECHISKONVENIION IM DEUTSCHEN
4. ZUR BEDEUIUNG DER EUROPAISCHEN MENSCHENRECHISKONVENIION
EUR DIE DEUTSCHE RECHTSPRAXIS ...+ ovrioee s e oo e oo 274

12 DEMOCRACY WORKS BETTER FOR SOME: NON-EQUAL RIGHT

TO EDUCATION IN HUNGARY (L. FARKAS). ...\ oo e v s 277
INTRODUGCTION ©os ot oo e it o e ot oo i s e o n 20D

1. A CONVENTION AND A CONSTITUTIONAL RIGHT . ooovvve o v oo ve e cinna s 280

2. THE RIGHT OF EQUAL ACCESS 10 THE EXISTING EDUCATIONAL FACILITIES .........282

3. THE ROLE OF COMMUNITY 1AW IN FINDING SOLUTIONS ... covivnss s e r 28

4. THE RIGHT TO PROVIDE EDUCATION . .\ .. oo veinion o oo a0 287

. RIGHTS OF PARENTS .o i i i e e e a0 288
5.1. REUGIOUSINSTRUCTION e 288

5.2, CORPORAL PUNISHMENT oo oo i ee o nn et v s a0 289

5.3. SEX AND HEAITH EDUCATION. ...oooo oo oot a0 290



6. CONCLUSIONS . ... .. .. 290

13 EDUCATIONAL RIGHTS IN ICELAND (O, MJOLL ARNARDOTTIR) ....... .. ... ...295
AN OVERVIEW OF IHE EDUCATION SYSTEM IN ICELAND . i 29T
1. THE TMPLEMENTATION MECHANISMS OF THE ECHR IN ICE]_AND w0 298
2. THE IMPACT OF THE RIGHT TO EDUCATION IN ARTICIE 2

ParaGraPH 1 OF THE FIrst PrOTOCOL 10 THE ECHR WitaN
DOMESTIC COURIS AND THE LEGISLATION . . vt s v s o vaans e o0 300
2.1. THE SITUATION IN ICELAND . v o e o et o i e 2300
2.2. DOMESTIC CASES . oo e e 2303
2.3, APPLICATIONS TO THEECHR e 304
2.4. INFLUENCE ON DOMESTIC IEGISLATION ... IR b 2305
3. THE IMPACY OF OTHER KEY ARTICLES OF THE ECI—IR ON RIGHTIS IN
EDUCATION WITHIN DOMESTIC COURIS AND THE LEGISLATION. ... ... .. .........306
3. 1. DOMESTIC CASES . OISO 1/, ¢
3.2. APPLICATIONS TO THE ECTHR i e 307
3.3, INFLUENCE ON DOMESTIC IEGISLATION. .. R e e 307
4. CRITICAT EVALUATION OF THE OVERALL IMPACT OF IHE ECHR ON
RIGHTS IN EDUCATION IN ICELAND . ..o i v o i v . 307

14 EDUCATIONAL RIGHTS INITALY (C. Prciocesn) .. .. ... o313
1. IMPIEMENTATION MECHANISMS OF THE ECHR v [zaty. . oo oo 315

2. THE RIGHT TO EDUCATION | . A 318
2.¥. THE POSITIVE OBLIGATION FOR THE ITAIMNSTATE 70 PROVIDE EDUCATION . 318
2.2. THE RIGHT TO EQUAL ACCESS TO EXISTING EDUCATIONAL INSTITUTIONS... ... .319
3, RIGHTIS OF THE PARENTS ...\ von oo oot e comein s ecvrnonine o e v oo 0349
3.1, RELIGIOUS INSTRUCTION. . . w0 i e o onniinson e s o s o s 320
3.2. SEX EDUCATION .. e 32
4. CUSTODY AND EDUCAIION .. e . 322
5. CRITICAL EVAIUATION OF THE OVERALL IMPACT OF THE ECI—IR ON

RIGHIS IN EDUCATION.. . ooivransinns o . 322

15 EDUCATIONAL RIGHTS IN LATVIA (S. NOVICKA) ... ... oo oiiinin 1329

1. IMPIEMENTATION MECHANISMS OF THE CONVENTION FOR THE
Pro1ECTION OF HUuMaN RiGHTS AND FUNDAMENTAL FREEDOMS

2, THE RIGHT OF EQUAL ACCESS TO THE EXISTING EDUCATIONAL FACILITIES ... .33]1

2.1. GENERAL PROVISIONS . e e e e o2 33T

2.2, GENDEREQUAIHYINEDU&ITION e e 00332

2.3. FEES AND COSTS OF EDUCATION... e e e e e 2333

2.4.. SPECIAI EDUCATIONAL PROGRAMMES. .. .. ovouvrs e sove o oo s wosinnen 334

2.5. RIGHT 10 EDUCATION IN PENITENTIARY INSTITUTIONS. . e vaenn e 0 0334

2.6. RIGHTS TO EDUCATION OF ASYIUM SEEKERS AND ILIEGAL MIGRANTS . .335

2.7. EDUCATIONAL PROGRAMMES FOR ETHNIC MINORITIES ...... ivesvoiicroaiuisrann s 333

2.8, LANGUAGE OF ACQUISITION OF EDUCATION . ... 1 s vinnnn 0 336




3. THE RIGHT 1O PROVIDE EDUCATION (INDEPENDENT, NON-STATE SCHOOLS). .. .

4. RIGHTS OF THE PARENTS oo oot oo i oo v o st s s o
4.1, RELIGIOUS INSTRUCTION ...ccooo v v s oo a o s i o s s

4.2, SEX AND HEALTH EDUCATION ..,

4.3. CORPORAL PUNISHMENT . s
5. CRITICAI EVALUATION OF THE OVERALL IMPACT OF THE ECHR ON

16 EDUCATIONAL RIGHTS IN LITHUANIA (S. VIDRINSKAITE) . ... ... vcovnevonns oo
THE LITHUANIAN EDUCATION SYSTEM . v ot oo tns oo it o o ot a1

INTRODUCTION ..
OVERVIEW OF THE EDUCATION SYSTEM ..
I. IMPLEMENTATION MECHANISMS OF THE ECHR IN LIIHUANIA

2. THE RIGHTI OF EQUAL ACCESS 1O THE EXISTING EDUCATIONAL FACILITIES ... . .
3. THE RIGHT 10 PROVIDE EDUCATION ..o v o o o i o
4. USE OF LANGUAGES IN EDUCATION ... .ovvmiie iioneie e oo os oo a1 e

338
339
339
o 340

340

341

345
347
347
. .348

353

355

359
361

§ RELIGIOUS INSTRUCTION ..o oo oot i e v s i a2 3603
6. CORPORAL PUNISHMENT . ..364
7. SEX AND HEALTH EDUCATION .. S . 365

8. CRITICAL EVALUATION OF THE OVERALL IMPACT OF IHE ECHR ON
RIGHTIS IN EDUCATION. ..365

17 THE EUROPEAN CONVENTION ON HUMAN RIGHTS AND THE DUTCH
EDUCATION SYSTEM (B. VERMEULEN, D. MENTINK, P, ZOONTJENS) ... . oo e 369
1. THE BASIC STRUCTURE OF THE DUTCH SCHOOL SYSTEM. ... cvvvve v v v eoennivnn 371
2 THE MAIN HUMAN RIGHTS ISSUES AND POLITICAL DEBATES .. .. . 373
2.1. FUNDING OF PRIVATE DENOMINATIONAL SCHOOLS ... .. oo v 373
2.2, “WHITE” AND “BLACK” SCHOOLS; ISLAMIC SCHOOLS . ..\ o oo veiis v 374
2.3 . FORCED DESEGREGATION? .. e e ..375
3. THE RELEVANCE OF ARTICLE 2 OF IHE FIRSI PROIOCOL OF THE

Furorean CONVENTION ON HuMAN RIGHTS ..o o i e 0 377
3.1, DIRECTIY APPIICABIE. . PR .. 377

3.2. REIEVANCE; OVERLAP WITH NATIONAL NORMS; NO DIRECT EFFECT
BETWEEN PRIVATE PARTIES .. v ‘ w377
3.3. COMPUISORYEDUCATIOM RIGHT TO EDUCATION OF TLIEGAL CHILDREN . “..‘.“5’78
3.4, 1HE CURRICULUM.... .. 379
3.5. MINOR]IYIANGUAGES e e e - 381
4. OTHER PROVISIONS OF THE EUROPEAN CONVENIION ON HUMAN RIGHIS .. 382
382

5. THE OVERALL IMPACT OF THE ECHR ON RIGHTS IN EDUCATION .. ooovt oo

18 IMPACT OF THE ECHR ON RIGHTS IN AND TO EDUCATION IN

NORWAY (S. KIINGSIEDT). .
THE EDUCAIION SYSTEM IN NORWAY .
1. IMPLEMENTATION MECHANISMS OF THE ECHR

387
...389
392



2. THE IMPACT OF THE RIGHT 10 EDUCATION IN ARTICLE 2 OF THE

FirsT PROTOCOL WITHIN DOMESTIC COURTS AND THE IEGISLATION . ..o,
3. INFORMATION, INSIRUCTION AND EDUCATION ON HumMan RiGHTS ..o
4. CORPORAL PUNISHMENT ... . coovs oo oo oo i oo s i o 0 osns
5. SEX AND HEALTH EDUCATION ..o oo oo oo oo oo o bt s
6. CONCIUSIONS 1. .. oot et e oot e e oo o o ot vt e

19 EDUCATION AND HUMAN RIGHTS IN POLAND (M.EWIEK) . .. ..o v oo o
GeNERAL OVERVIEW OF THE EDUCATION SYSTEM IN POLAND oo

1. IMPLEMENTATION OF THE ECHR IN PotanND ..o
2. Tur Riga1 1o EpucatioN.. ... ..

3. THE RIGHT 10 PROVIDE EDUCATION | oot v st - i oo v oo
4. RELIGIOUS INSTRUGCTION . .0 it 1 oot i v i i

5. CORPORAL PUNISHMENT

6 CONCLUDING REMARKS. . o1 oovive ot o oot i e e oo e ot n ot i i

20 THE IMPACT OF THE ECHR ON THE RIGHT TO EDUCATION

IN PORTUGAL (A. Barsas HoMEM) .. 421
THE PORIUGUESE EDUCATION SYSTEM . e v 423
KEY HUMAN RIGHTS ISSUES AND CURRENT DEBATES . 427
1. IMPIEMENTATION MECHANISMS oF THE BECHR 1§ PORIUGAL 427
2. ANALYSIS OF KEY ARTICLES ON THE IMPACT OF THE RIGHI TO EDUCAIION .. ... ..428
2.1. PARENTAL RIGHTS. 428
2.2. RELIGIOUS INSTRUCTION . ‘ .. 428

3. CRITICAI EVAIUATION OF THE OVERALL IMPACT OF THE ECHR ON 1
429

21 THE RIGHT TO EDUCATION AND RIGHTS IN EDUCATION

IN ROMANIA (M. IoNESCU, C. BALASIOU) .. oo oo s s s
433

... 433
434

3. THE RIGHT TO PROVIDE EDUCATION . . 0 oot oo o o 00
4. INDEPENDENT EDUCATIONAL INSTITUTIONS .\ i v i s o oo =
§. SEX AND HEALTH EDUCATION ..o ot e o oo i e
6. CORPORAL PUNISHMENT . o0t w0 s s

1. ImprEMENTATION OF THE ECHR ... .
2, THE RIGHI TO EDUCATION... . . ..

7. CCONCLUSIONS ..o0oovivieis o

22 THE IMPACT OF THE ECHR ON EDUCATIONAL RIGHTS IN
THE RUSSIAN FEDERATION (G. LAUWERS) ..o v o

T B A K G ROUNIY « oot et s o s e s et et o+ e e

2. ESTABLISHMENT OF EDUCATIONAL INSTITUIIONS BY RELIGIOUS

ASSOCIATIONS AND REIIGIOUS INSIRUCTION IN STATE SCHOOLS ... v e
3. THE RIGHT OF EQUAT ACCESS IO IHE EXISIING EDUCATIONAL FACILITIES ...ovu e

4. SEX AND HEALTH EDUCATION . . .o oovn e o

394

401

402

402
404

407

409
41
412

414

415
416

417

431

442
444

447
447

... 451

453

454

456
458



$. CCORPORAL PUNISHMENT 1vvv ' vovn v oot cun s v st ni s vntas 1 e 2 st
6. CONCLUDING REMAREKS .. 10\ o oviiiinn oo oo st s e e i v v v s e a0 i

23 EUROPEAN CONVENTION OF HUMAN RIGHTS AND THE RIGHT TO

EDUCATION - THE CASE OF SLOVAKIA (J. VantucH, I, URBANGK) .. ... oo
THE EDUCATION SYSTEM IN SLOVAKIA . .\ oo et on o e v o s e
KEY HUMAN RIGHTS ISSUES AND CURRENT DEBATES ....ov - ooieeiasin s oo s 0
DEMAND/SUPPLY DISCREPANCY ... . oot o et oo aini otian et s ot s

1. EDUCATION OF THE ROMA MINORITY ..vvivie e oo s s onn o

2. PROVISION OF EDUCATION FOR STUDENTS WITH SPECIAL NEEDS ...oius s v

3. PROVISION OF EDUCATION CONFORM WITH PARENTS RELIGION AND/OR
PHILOSOPHICAL CONVICTIONS ... oo e i o v o ca ot et

4, HUMAN RIGHTS LEGISLATION AND ITS IMPLEMENIATION ..

5. ANALYSIS OF THE IMPACT OF KEY ARTICLES OF ECHR ON 1EGISIATION

AND ITS ENFORCEMENT ..
6. CRITICAL EVALUATION OF THE OVERAI1 IMPACT OF THE ECHR ON

24 EDUCATIONAL RIGHTS IN SLOVENIA (Z. Koperja, M. KRIVIC) ... ... .
BACKGROUND OF EDUCATIONAL REFORMS IN STOVENIA ..o v oas
1. IMPLEMENTAIION MECHANISMS OF THE ECHR 1N SLOVENIA ...

2. THE RIGHT OF EQUAL ACCESS IO THE EXISTING EDUCATIONAL

FACILITIES AND THE RIGHT TO PROVIDE EDUCATION. 0 vvvviiiis e o v

2.1. THE RIGHT OF EQUAL ACCESS TO THE EXISTING EDUCATIONAL FACILITIES...... .

2.2, THE RIGHT TO PROVIDE EDUCATION ... . wooo oo ait e oo e

3, RELIGIOUS INSTRUCTION . .0\ o0 o oot i et ont st cne i i

4. CORPORAL PUNISHMENT .\ .00 o iiin s oo ivnoon « it i s e a4 s ovan s o ain o o
5. SEX EDUCATION | oot it i e it i 2 i

6. CONCLUSIONS .. . oottt v es ot e o e s o4t st e e+ e o

25 THE IMPACT OF THE ECHR ON THE RIGHT TO EDUCATION AND

RIGHTS IN EDUCATION IN SPAIN {(A. EMBID Irujo, F. GURREA CASAMAYOR) . ...

1. INTErRNATIONAL TREATIES CONCERNING FUNDAMENTAL RIGHTS AND

PusLic FrEepoMS IN THE 1978 Spanistt CONSTITUTION. ... o vv v,

2. THE 1950 ConventioN AND THE RigHT To Epucation As A
CoNTROVERSIAL [ssug WHEN DRARIING ARTICIE 10.2 OF THE

Cons1iTuTioN, THE REASON FOR THIS CONTROVERSY . oo vt v v,

3. Tur CoNNECTION BETWEEN THE SraNisH CONSIITUIION AND
Tre INTERNATIONAL CONVENTTONS AND TREATIES ON HUuMan RiGHTS
ENpDORSED By SraIN, ParTicuLARLY THE COMPATIBILITY BETWEEN
Tue 1950 ConveENnTION, THE ApDITIONAL PROTOCOL OF 1952, AND
TuE ConsT1TUTIONAL PROVIST ..

4. Furtarr CONSTITUTIONAL JURISPRUDENCE WHH REGARD To EDUCAIION

REericious Frespom AND THE Riga1s Or MiNors. THE NATURAL

459
460

463
465
471
471

472
w474

475
. 475

477

478

481

483
484

485
485

485

487
492
492

492

497

499

501

. 504



ReraitoNsHIP Berween Tue Riguts Or Mimors Anp TuHe Rigat To

Epucation. . : U
5. A Finat THOUGHI GIOBAI_ISAIION AND THE INIEGRAIION OF

Mmvority Grours. Rericrous Symsors AND Scaoors In Tae CoNIEXT
Or A Eurorean Space For Hicuer EpucatioN. Tae Roie Or THE 1950

..507

CONVENTION ooooooe oot oo e e e e et it ot a1 e e i v D09
6. BASIC BIBLIOGRAPHY .ooo oo e oo o et oot oo+t vt v e - 210
26 EDUCATIONAL RIGHTS IN SWEDEN (S. GUSTAFSSON) ... . ..vooo o oo 513
THE SWEDISH EDUCATION SYSIEM . SN 515
1. IMPLEMENTAIION MECHANISMS OF THE ECI—IR N SW’EDEN e e 918
2. ARTICIE 2 OF Pro1OCOI 1 OF THE ECHR: ... .. 519
2.1. INTRODUCTION . B e e 919
2.2, THE RIGHT OF FQUAL ACCESS TO THE EXISTING EDUCATIONAL FACILITIES
AND THE RIGHT TO PROVIDE EDUCATION . .. oo s o i e 920
2.3. RIGHTS OF THE PARENTS .. e 521
3. CUSTODY AND EDUCATION . DT . 524
4. CRITICAL EVAIUATION OF THE OVERALL IMPACT OF THE ECHR ON
RIGHTS IN EDUCATION . o oo e oo oeee oo oot ot it i 0 D2
27 THE IMPACT OF THE ECHR ON RIGHTS IN AND TO
EDUCATION IN TURKEY (B, AYDAGUL) . ... o . oo e e e i 929
GeNERAL OVERVIEW OF THE EDUCATION SYSTEM IN TURKEY . . v v 331

1. THE IMPLEMENIATION MECHANISMS OF THE FCHR. . ...

536

2. TuE RigHT 10 EDUCATION.

2.1. THE RIGHT OF FQUAL ACCESS TO THE EXISTING EDUCATIONAL FACILITIES. ... ...
o 537

.538
539
. 539
541
542

. 543

2.2. EDUCATION IN THE MOTHER TONGUE. .
2.3. HEADSCARVES-BASED EXCLUSIONS..

3. THE Rige1 10 PROVIDE EDUCATION AND 1O SEI UP PRIVAIE SCHOOLS
4. CORPORAL PUNISHMENT ... i oo ot a1 s o o o s

5. SEX AND HEALTH EDUCATION . ...
6, RELIGIOUS INSTRUCTION .
7. CONCILUSION AND CRIIICAI EVAJ.UATION

28 EDUCATION AND HUMAN RIGHTS IN GREAT BRITAIN (N. HARRIS) . ........
1. Trr ECHR AND 118 IMPIEMENTATION IN GREAT BRITAIN .0 o

2. Epvucation AnD Tre AppricarioN O Tue ECHR In THE

Couri1s In GREAT BRITAIN .. e
2.1. ACCESS TO, AND EXCLUSION FROM, EDUCATION. .

2.2, PARENTAL CHOICE OF SCHOOL/EDUCATIONAL PROVISION. . oo ivinu v o
2.3. CORPORAI PUNISHMENT, PRIVATE SCHOQLS, AND RELIGIOUS BELIEF. .. c.vovi

3, CONCLUSION ... oo oo v oo

534

536

551

553

w557
.557
562
. 566
567



29 THE RIGHT TO EDUCATION IN A DIVIDED SOCIETY:

NORTHERN IRELAND (L. LUNDY) ..o e i e v e st e
INTRODUCIION AND OVERVIEW OF NORTHERN IREI_AND’S EDUCATION SYSTEM. . .

1. TuEe 1EGAL sTATUS OF THE FCHR witHiN NORTHERN IRELAND .. oo v
2. LEGAI CHALIENGES IO SCHOOIL PRACIICES INVOLVING THE ECHR ... ...

2.1. SCHOOL FUNDING .
2.2.. SCHOOI ADMISSIONS -
2.3. SCHOOLS AS VENUES OF PUBLIC PROTESTS..
3. CONCIUSIONS AND ASSESSMENT OF ITHE PROSPECIS FOR
ITHE RIGHT TO EDUCATION ... ...

30 THE IMPACT OF THE ECHR ON RIGHTS IN AND TO EDUCATION
IN UKRAINE (G. KASIANOV) . ..o v it s

I T RODUCTION o oovsre e o o et s e e e ot e e e et e v ot ta e oa e e e e
1. THUE INDEPENDENT UKRAINIAN STATE .oivvr oo vt o ae e oo o va o vis e
2. THE RIGHT TO EDUCATION cv oo e oo et o oit o e i,

2.1. 1O PROTECT AND RESPECT ... ...ivos

2.3, ADAPTABILITY . oo aiin

PART 111

APPENDIX 1 . e e e |
SE]_ECIION OF MAIN EDUCATIONAL PROVISIONS IN EUROPEAN AND
INTERNATIONAL LAW ...

COUNCIL OF EUROPE......... ..
EUROPEAN UNION LAW ... ..o o,
UNITED NATIONS

Prorocoir N° 12 10 THE CONVENTION FOR THE PROTECTION

OF HUMAN RIGHIS AND FUNDAMENTAE FREEDOMS .. ..o s i i vt v

APPENDIX B oo oo e e e
CONV.ENIION AGAINST DISCRIMINATION IN EDUCATION . .. . i i e

Hacur RECOMMENDATIONS ON IHE EDUCATION RIGHTIS OF

NATIONAL MINORITIES {I OCTOBER TG9G ). v 1 o virien e ot it i

575
577
579
580
e D81
582

583

. 585

591
593

595

596
. 596
CTO EULEILL o oo o e e e e 0 098
603

607

..619

. 619
e G619
o 624

625

629

629

641
641

..649

649



Dakar FRAMEWORK FOR ACHON EDUCAIION FOR AJ_L‘ i}
Meetmng QOur Cor1rcTive COMMITMENTS (28 APRIL 2000) ... .. v v v 633

IMPIEMENIAIION OF THE INTERNATIONALI COVENANTI ON ECONOMIC, SOéIAl AND

CULTURAL RIGHTS - GENERAL COMMENT NO. 13, THE RIGHT 10 EDUCAIION
(ArTICLE 13 OF THE COVENANT) (TWENTY-FIRST SESSION, 1999) . ccovie oo .. . 059

APPENDEX 7 oo s oo e e i OF T
SUBSIANIIVE ISSUES ARISING IN THE IMP]_EMENI‘AI‘ION OF THE
INTERNATIONAI COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHIS:

GENERAL COMMENT TI (1999)  cooiioe o e o oo oo e e 0 G T

APPENDIX 8 o o e e . B8
RESOLUTION 2001/29 FROM THE COMMISSION ON HUMAN RIGHTS ON

THE RIGHT 1O EDUCATION ... .. ..681

APPENDIX Q. . o i s i e e e e O8
INTERNATIIONALI CONSUL TAIIVE CONFERENCE ON SCHOGL EDUCATION IN

RELAIION WYIH FREFDOM OF RELIGION AND BEIIEF, IOLERANCE AND

NON-DISCRIMINATION & v\ et ot oot e e et e e s .G85

APPENDIX 10 . e e e e i v s s 093
O1HER REGIONA]. TR.EAIIES A . 693
THE COMMONWEAL TH OF INDEPENDENT STATES (crs) SYSTEM... e 2. 693
THEAFRICANSYSTEM e e e e a0 B96
ARABAVDISLAMICHUMNRIGHTSDOCUMENTS 0,698
ASIA-PACIFIC REGION .. ooov e v e e e e e e o2 098

APPENDIX L o e e e 70
CONSTITUIIONAL GUARANTEES OF THE RIGHI IO EDUCATION .. .. ..o e i SO



