APPLICATION/REQUETE N° 16278/90
Senay KARADUMAN v/TURKEY

Senay KARADUMAN ¢/TURQUIE

DECISION of 3 May 1993 on the adnussibility of the application

DECISION du 3 ma: 1993 sur la recevabiieé de la requéte

Article 9, paragraph 1 of the Convention This provision primanly protects the
sphere of private, personal beliefs, and not every act in the public sphere which 15
dictated by such convictions

The term "practice” in this provision does not cover an dct which does not directly
express a belief, even though it 13 motivated or influenced bv it

The fact that a secular umversity has regulations on students’ dress and that us
administrative services are subject to compliance wuh those regulations does not
constitute an Interference with the right to freedom of religion and belief In this case
refusal of a Turkish university to issue a degree certificate to a female student who, by
submiting for the certificate an dentity photograph in which she 15 wearing a Mushm
headscarf, did not comply with umversity regulations protubiting the wearing of such
a headscarf

Article 26 of the Convention

a) The exhaustion of domestic remedtes may take place after the introduction of an
application but must have taken place before the Commusion 15 called upon 1o
decide on the admissthility
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b) An applicant must make normal use of those domestic remedies which are

c}

apparently effective and sufficient.

As the Turkish administranve courts can examine the lawfulness of an
administrative decision in an individual case, an apphcant 15 not required in

addition to challenge the lawfulness of the adnunistrative regulations on which the
decision was based

A request to the Turkish Council of State to reconsider a final judgment 1n which
it apphed established case-law 15 not an effective remedy.

Domestic remedies have been exhausted if, before the highest domestic body, the
applicant has submitted in substance his complaint before the Commission, even
without particular reference to the Convention.



{TRANSLATION)

THE FACTS

The applicant, a Turkish national born in 1966, has a bachelor’s degree in
pharmacclogy and 1s resident in Bursa (Turkey)

The facts, as submitted by the parties, mdy be summansed as tollows
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The apphcant, having completed her umversity studies at the faculty of
pharmacology m Ankara, asked the umversity registry for a provisional certificate
stating that she had obtained a bachelor’s degree  She supplied an dentity photograph
which showed her wearing a headscarf 1In a letter dated 28 July 1988 the dean of the
facuity informed the applicant that he was refusing to 1ssue the cerificate in question,
as the identity photograph supplhed by the applicant did not comply with the
university’s disciphnary regulations or with the circular of 30 December 1982 1ssued
by the Higher Education Council He stated that he was prepared to 1ssue the
certificate requested on condition that the applicant supphied an identity photograph
which complied with the regulations

On 19 September 1988 the apphcant appealed to the Ankara Admimstrative
Court seeking annulment of the adtmmstrative decision of 28 July 1988  She alleged,
tnter ala, an nfringement of her nght to freedom of rehigion and the freedom to
manifest her religion, as guaranteed by the Turkish Constitution and the Universal
Declaranen of Human Rights

In a judgment dated 9 March 1989 the Ankara Admimistrative Court dismissed
the applicant’s appeal on two grounds

Firstly, the court noted that Rule 29 of Ankara University’s regulations on degree
courses required an 1dentity photograph taken 1n accordance with the umiversity’s rules
on dress” to be affixed to the degree ceruficate Secondly, the court noted that the
crrcular 1ssued on 30 December 1982 by the Higher Education Council on dress
requirernents for umiversity students requured the latter to wear clean, simple and
smartly oned clothing, to wear nothing on thewr heads and to have tidily cut hair In
the hght of the provisions of the two sets of regulatons mentioned, the court held that
the applicant was obliged to supply an identity photograph on which her dress complied
with the requirements described above

Thirdly, the court noted that on the 1dentity photograph 1in question the applicant
was wearing a headscarf which framed her face 1n such a way that 1t concealed her
forehead, ears and lower jaw, and that as a result this photograph was not adequate to
identify the student concerned

On 25 Apnl 1989 the applicant appealed agamst this judgment to the Council
of State  She pleaded, infer alia, the mapphcabihity of the regulations relied on by the
Admimistrative Court when 1t dismissed her appeal, and further alleged a violation of
her nght to freedom of religion, as she had done before the court of first instance She
also clatmed that her identity card, her passport and her dnving hicence carmed
photographs of her wearing a headscarf

The defence of the admimstrative authonity {Ankara University) was based on

the provisions of the circular of 30 December 1982 prohibiting the weanng of the
Muslim headscarf in universities
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In a judgment dated 16 October 1989 the Councii of State upheld, by a majonty,
the judgment of 9 March 1989 It held, in the hght of 1ts established case-law, that the
adminstrative deciston impugned by the applicant was consistent with the university’s
regulations on student dress

In the meantime, 1n a judgment given on 7 March 1989 and pubhshed 1n the
Official Journal on 5 July 1989, the Constitutional Court had declared unconstitutional
a legal provision authonsing the weanng of headscarves 1n higher education
establishments on the ground that the provision in question was contrary to the
principle of seculanity enunciated in the Constitution

Two members of the Council of State expressed the view n their dissenting
opinron that the umversity’s refusal was null and void because there was no regulation
which expressly indicated what form the photograph to be affixed to a degree certificate
should take

COMPLAINTS

Before the Commussion the apphcam complains of an infringement of her nght
to freedom of thought, conscience and religion, contrary to Article 9 of the Convention,
i that for a penod of two years her degree certificate was withheld from her because
she had not supplied an :dentity photograph showing her bare-headed, when to appear
thus would have been incompatible with the mamifestation of her religious beliefs

The applicant further complains of discrimunabon by the admunistrative
authonties between female students of foreign nanonality and those of Turkish
nationality She asserts that female foreign nationals have total freedom as to dress in
Turkish umversities, whereas Turkish female students are subject to the restrictions
mentioned above which infringe their freedom of religion  In that connection she relies
on Article 14 of the Convention

THE LAW

The applicant complains of an infingement of her right to freedom of rehgion
and conscience, given that the way she 1s required to dress for the identity photograph
to be affixed to her university degree certificate 15 contrary to her religious beliefs In
that connection she rehies on Article 9 of the Convention

Under Article 9 para 1 of the Convention, everyone has "the nght to freedom
of thought, conscience and religion” This nght "includes freedem to change his
religion or belief and freedom, either alone or in community with otheis and 1n public
or 1o private, to manifest lhis rehgion or behef, in worship, teaching, practice and
observance
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1. As to the exhaustion of domestic remedies

The respondent Government first plead inadmissibility on the ground of failure
to exhaust domestic remedies. Their objection has four separate limbs,

Firsily, they observe that the applicant lodged her application with the
Commission before she had exhausted domestic remedies, to be precise on the same
date as the decision of the administrative court, which tried the case at first instance
(1st limb of the objection).

The respondent Government further claim that the applicant, who contested in
the administrative courts the administrative decision refusing to issue her a degree
certificate, omitted to challenge the lawfulness of the circular of 30 December 1582 on
which the impugned administrative decision was based (2nd limb of the objection).

The Government also assert that the applicant omitted to appeal against the
judgment of the Council of State. They maintain in this connection that such an
appeal, in which the appellant asks the Council of State to reconsider its final judgment,
and which may be brought without secking leave, has become an "ordinary” remedy
in the practice of the courts (3rd limb of the objection).

Lastly, the respondent Government maintain that the applicant omitted to invoke
in the Turkish courts Articles 9 and 14 of the Convention, on which the complaints she
now lays before the Commission are based (4th limb of the objection).

The applicant rejects the argumnents of the respondent Government and maintains
that she has exhausted domestic remedies.

She maintains that she argued in the Turkish courts that the administrative
decision rejecting her request and the circular on which this decision was based were
neither provided for by law nor compatible with the Constitution (2nd limb of the
objection). The applicant alse asserts that she appealed to the highest national
administrative court, namely the Council of State (3rd limb of the objection) and prayed
in aid before that court the right to freedom of religion and the principle of non-
discrimination, as sct forth in the Constitution (4th limb of the objection).

The Commission has examined the submissions of the parties on the subject of
the exhaustion of domestic remedies and has reached the following conclusions.

With regard to the 1st limb of the Government’s objection, the Commission
refers to its established case-law, upheld by the Court in its Ringeisen judgment:

"Thus, while it is fully upheld that the applicant is, as a rule, in duty bound to
exercise the different domestic remedies before he applies to the Commission,
it must be left open to the Commission to accept the fact that the last stage of
such remedies may be reached shortly after the lodging of the application but
before the Commission is called upon to pronounce itself on admissibility”
(judgment of 16 July 1971, Series A no. 13, p. 38, para. 91).
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The Commission recalls that it has previously held that it 1s not obliged to reject
a complaint for failure to exhaust domestic remedies on account of the fact that appeals
were still pending at the time when it was introduced (see, amoag other authonnes,
Lubertt v. [taly, Dec. 77 81, DR. 27 p. 181). Accordingly, 1t considers that this mb
of the objection cannot be upheld.

With regard to the possibility of seeking the annulment of the circular of
30 December 1982 (2nd hmb of the objection), the Commission observes that the
applicant invoked in the Turkish courts the provisions of the Consutution goaranteeing
freedom of rehigion and the principle of non discrimunation. The Commission also
points out that the Turkish administrative courts can examine of their own motion the
lawfulness of an impugned administrative decision taken in an individual case,
separately from the issue of the lawfulness of the relevant administrative regulations
The courts trying the applicant’s case were therefore in a position to give a ruling as
to whether there had been a violation of the Convention Consequently, the applicant
was not obliged to exercise other remedies, including that suggested by the Government
(cf , mutatis mutandis, Eur Court HR , Airey judgment of 9 October 1979, Senes A
no 32, p. 12, para. 23, No 9697/82, Dec 71083, DR. 34 p 131)

With regard to the appeal seeking reconsideration of a judgment mentioned by
the Government (3rd limb of the objection), the Comrmission notes that in Turkish law
such an appeal involves asking the court which has given the impugned judgment to
reconsider its decision, on the ground that it has made a mistake [n fact, the court
concemned must retry the case if the parties exercise their right to appeal, without there
being any fresh evidence

The Commuission must assess 1n the light of each case whether a particular
domestic remedy seems to offer the applicant an effective means to remedy the matter
of which he complamns (cf , among other authorities, Nos 5577-5583/72, Dec 15 12 75,
DR 4pp 4,64) The applicant is not required to use a remedy that, according to "the
settled legal opinion” which existed at the time, was not of such a nature as to satisfy
the complaints (Eur. Court HR., De Wilde, Qoms and Versyp judgment of 18 June
1971, Senes A no 12, p. 34, para. 62).

In this case, the Commission notes that in dismissing the applicant’s appeal the
Council of State applied its established case-law to the effect that students must comply
with university regulations on dress. Consequently, it considers that in the
circumstances of this case an appeal seeking reconsideration of the judgment was not
an effective remedy for this type of complaint.

With regard to the possibility of invoking the provisions of the Convention
before the Turkish courts (4th limb of the objection), the Commission refers to 1ts well-
established case-law to the effect that domestic remedies are exhausted when, before
the hughest national authonty, the applicant has rased in substance the complaint he
submits to the Commussion, even without referring to the Convention (cf., among other
authorities, Nos 7299/75 and 7496/76, Dec 41279, DR 18 p 5). It notes that in this
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case the applicant, by invoking the nght to freedom of rehigion and the principle of
non-discrimination, as guaranteed by the Turkish Constitution, satisfied the above
condition.

That being the case, the Commuission takes the view that the objection raised by
the Government cannot be upheld It follows that the applicant has satisfied the
requirement concerning the exhaustion of domestic remedies, in accordance with
Article 26 of the Convention.

2 As to the merits

The Government maintain 1n the first place that the refusal the applicant
complains of did not interfere with her freedom of religion and worship  They consider
that a person 1s not prevented from practising her religion either by the fact that she
must go bare-headed on university premises or by the fact that she must provide an
identity photograph which shows her bare-headed in order to comply with the
untversity's disciplinary regulations

Secondly, the respondent Government maintain that the obligation to respect the
principle of secularity imposed on university students must be held to be congruous
with the restrictions provided for 1n paragraph 2 of Article 9 of the Convention. They
observe that the Turkish Constitutional Court, in a judgment dated 7 March 1989,
declared unconstitutional a legal provision permitting the wearing of headscarves in
higher education establishments on the ground that this provision was contrary to the
principle of secularity It further held that the wearing of the Mushm headscarf could
lead to claims that those women who do not wear headscarves are atheists, and thus
create social conflict

On the other hand, the applicant observes that, although she successfully
completed her university studies five years apo, she sull cannot obtain her degree
certificate because she has not supplied an identity photograph on which she must
appedr bare-headed. She maintains that covering her head with a headscarf 1s one of
the observances and practices prescribed by religion.

The applicant further mamtains that the university’s refusal to issue her with her
degree certificate constituted an interference with her freedom of religion and belief
which could not be justified by respect for the principle of secularity. She draws a
distinction between the principle of secutanty and the question of dress  She maintains
that seculanty 13 one of the political principles of Government policy. By wearing a
Mushim headscarf or turban an individual merely takes part in a religious practice
which does not impinge on the secularity of the State

The Commission recalls that Article 9 of the Convention expressly protects
"worship, teaching, practice and observance™ as manifestations of a religion or belief.
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The Commussion has previously ruled that Arucle 9 of the Convention does not
always guarantee the nght to behave in the public sphere in a way which is dictated by
such a belief In particular, the term "practice” as employed in Article 9 para 1 does
not cover each act which 1s motivated or influenced by a religion or belief (cf.
No. 7050/75, Arrowsmith v the United Kingdom, Comm. Report 12.10.78, para 71,
DR. 19 p. 5, and No. 10358/83, Dec. 15.12.83, D.R 37 p. 142).

In order to determine whether there has been a violation of Article 9 1n this case.
1t must first be ascertained whether the measure complained of constituted interference
with the exercise of the freedom of religion.

The Commission observes that the rules applicable to the wdentity photographs
to be affixed to degree certificates, although they do not form part of the ordinary
disciplinary rules governing the daily Iife of the universities, do form part of the
umversity rules laid down with the aim of preserving the "republican”, and hence
"secular”, nature of the umiversity, as the Turkish courts which gave judgment mn this
case held

The Commission takes the view that by choosing to pursue her higher education
n a secular university a student submuts to those university rules, which may make the
freedom of students to mamfest their religion subject to restnctions as to place and
manner intended to ensure harmonious coexistence between students of different
beliefs. Especially in countries where the great majority of the population owe
allegiance to one partcular religion, manifestation of the observances and symbals of
that religion, without restriction as to place and manner, may constitute pressure on
students who do not practse that religion or those wha adhere to another religion
Where secular universities have laid down dress regulations for students, they may
ensure that certain fundamentalist religious movements do not disturb public order
higher education or impinge on the beliefs of others

The Commission notes that in the present case the university regulations on dress
requure, inter alia, that students forbear from wearnng headscarves The Commssion
also takes nto consideration the observatons of the Turkish Constitutonal Court,
which has held that the act of wearing a Muslim headscarf in Turkish universities may
constitute a challenge towards those who do not wear one

The Commission recalls that it has held to be compatible with the freedom of
religion protected by Article 9 of the Convention the obligation requiring a teacher to
observe normal working hours where, as he claimed, these clashed with his attendance
at prayers (No. B160/78, X v the United Kingdom, Dec 123 81,DR 22p 27). The
same apphes to the obligation requiring a motorcychist to wear a crash helmet, which
he claimed was incompanble with his religious dubes (No 7992/77, X v the Unuted
Kingdom, Dec 12.7.78, DR 14 p 234) The Commussion considers that a student in
a secular umiversity 15 implicitly subject, by the nature of things, to certain rules of
conduct laid down 1n order to ensure respect for the rights and freedoms of others. The
regulations of a secular university may also require that the degree cernficates issued
to students do not reflect in any way the 1dentity of a movement owing allegiance to
a particular religion in which these students may take part
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The Commission also takes the view that a university degree ceruficate is
ntended to certify a student’s capacities for employment purposes, it is not a document
intended for the general public The purpose of the photograph affixed to a degree
ceruficate 15 to 1denufy the person concemed. Tt cannot be used by that person o
mamifest s religious beliefs.

The Commussion observes that in this case the adnunistrative authorities and the
Turhkish courts found that the university regulations required the applicant to supply an
identity photograph which complied with the regulations on dress. It further notes that
the university authorities' rejection of the applicant’s request for her degree certificate
is not final but conditonal, in so far as issue of the certificate is dependent on
realisation of the condition that the applicant produce an identity photograph which
complies with the regulations

The Commission also notes that the applicant has not claimed that during her
studies at the university she was obliged, against her will, to observe the regulations on
dress

That being the case, the Commisston considers, having regard to the
requirements of a secular university system, that regulating students’ dress and refusing
them admumistraove services, such as the issue of a degree certificate, for as long as
they fdil to comply with such regulations does not, as such, constitute an interference
with freedom of religron and conscience

The Commission accordingly finds no interference with the right guaranteed by
Article 9 para 1 of the Coavention. [t follows that this part of the application is
manifestly ill-founded within the meaning of Article 27 para. 2 of the Convention

As regards the applicant’s complaint of discrimunation concerming dress in
Turkish universities between foreign female students and Turkish female students, the
Commussion is not required to state 1ts opinion as to whether the facts alleged by the
apphcant disclose the appearance of a violation of that provision, since, under
Article 26 of the Convention, the Commission may only deal with a matter "after all
domestic remedies have been exhausted”.

That condition is not satisfied by the mere fact that the applicant submitted her
case to the various competent courts. The complaint submitted to the Commission
must also have been raised, at least in substance, during the proceedings 1n question
In this connection the Commission refers to its constant case-law (cf, for example,
No. 5574/72, Dec. 21.375, D.R. 3 p. 10, at p 15; No 10307/83, Dec 6.3.84, DR. 37
p 113, atp 120)

In this case the applicant did not raise during the proceedings before the Council
of State the precise complaint she now makes before the Commission Mareaver,
examination of the case has not revealed any particular circumstance which might have
absolved the applicant from the obligation to raise this complaint n the proceedings
mentioned.
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It follows that the applicant has not satisfied the exhaustion of domestic remedies
requirement and that this part of her application must accordingly be rejected, pursuant
to Article 27 para. 3 of the Convention.

For these reasons, the Commission, by a majority,

DECLARES THE APPLICATION INADMISSIBLE.
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